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upon the manufacturer’s record reten-
tion procedure; provided, that in every 
case, all the information contained in 
the hard copy is retained. 

(c) The manufacturer must, upon re-
quest by the Administrator, submit the 
following information with regard to 
engine production: 

(1) Projected production for each con-
figuration within each engine family 
for which certification has been re-
quested and/or approved. 

(2) Number of engines, by configura-
tion and assembly plant, scheduled for 
production. 

(d) Nothing in this section limits the 
Administrator’s discretion to require a 
manufacturer to establish, maintain, 
retain or submit to EPA information 
not specified by this section. 

(e) All reports, submissions, notifica-
tions, and requests for approval made 
under this subpart must be addressed 
to the Designated Officer. 

(f) The manufacturer must electroni-
cally submit the results of its produc-
tion line testing using an EPA infor-
mation format. 

§ 94.510 Compliance with criteria for 
production line testing. 

(a) A failed engine is one whose final 
test results pursuant to § 94.508(c), for 
one or more of the applicable pollut-
ants, exceed an applicable emission 
standard or FEL. 

(b) A Category 1 or Category 2 engine 
family is deemed to be in noncompli-
ance, for purposes of this subpart, if at 
any time throughout the model year, 
the average of an initial failed engine 
and the two additional engines tested, 
is greater than any applicable emission 
standard or FEL. 

[64 FR 73331, Dec. 29, 1999, as amended at 68 
FR 9787, Feb. 28, 2003] 

§ 94.511 [Reserved] 

§ 94.512 Suspension and revocation of 
certificates of conformity. 

(a) The certificate of conformity is 
suspended with respect to any engine 
that fails a production line test pursu-
ant to § 94.510(a), effective from the 
time the testing of that engine is com-
pleted. 

(b) The Administrator may suspend 
the certificate of conformity for an en-

gine family which is in noncompliance 
pursuant to § 94.510(b), thirty days after 
the engine family is deemed to be in 
noncompliance. 

(c) If the results of testing pursuant 
to this subpart indicate that engines of 
a particular family produced at one 
plant of a manufacturer do not con-
form to the regulations with respect to 
which the certificate of conformity was 
issued, the Administrator may suspend 
the certificate of conformity with re-
spect to that family for engines manu-
factured by the manufacturer at all 
other plants. 

(d) The Administrator may suspend a 
certificate of conformity for any en-
gine family in whole or in part if: 

(1) The manufacturer fails to comply 
with any of the requirements of this 
subpart. 

(2) The manufacturer submits false or 
incomplete information in any report 
or information provided to the Admin-
istrator under this subpart. 

(3) The manufacturer renders inac-
curate any test data submitted under 
this subpart. 

(4) An EPA enforcement officer is de-
nied the opportunity to conduct activi-
ties authorized in this subpart. 

(5) An EPA enforcement officer is un-
able to conduct activities authorized in 
§ 94.504 for any reason. 

(e) The Administrator shall notify 
the manufacturer in writing of any sus-
pension or revocation of a certificate of 
conformity in whole or in part; a sus-
pension or revocation is effective upon 
receipt of such notification or thirty 
days from the time an engine family is 
deemed to be in noncompliance under 
§§ 94.508(d), 94.510(a), or 94.510(b), which-
ever is earlier, except that the certifi-
cate is immediately suspended with re-
spect to any failed engines as provided 
for in paragraph (a) of this section. 

(f) The Administrator may revoke a 
certificate of conformity for an engine 
family when the certificate has been 
suspended pursuant to paragraph (b) or 
(c) of this section if the remedy is one 
requiring a design change or changes to 
the engine and/or emission control sys-
tem as described in the application for 
certification of the affected engine 
family. 

(g) Once a certificate has been sus-
pended for a failed engine, as provided 

VerDate Aug<31>2005 08:02 Sep 10, 2007 Jkt 211161 PO 00000 Frm 00662 Fmt 8010 Sfmt 8010 Y:\SGML\211161.XXX 211161



653 

Environmental Protection Agency § 94.512 

for in paragraph (a) of this section, the 
manufacturer must take the following 
actions before the certificate is rein-
stated for that failed engine: 

(1) Remedy the nonconformity; 
(2) Demonstrate that the engine con-

forms to applicable standards or family 
emission limits by retesting if applica-
ble, the engine in accordance with this 
part; and 

(3) Submit a written report to the 
Administrator, after successful com-
pletion of testing on the failed engine, 
which contains a description of the 
remedy and test results for each engine 
in addition to other information that 
may be required by this part. 

(h) Once a certificate for a failed en-
gine family has been suspended pursu-
ant to paragraph (b) or (c) of this sec-
tion, the manufacturer must take the 
following actions before the Adminis-
trator will consider reinstating the cer-
tificate: 

(1) Submit a written report to the 
Administrator which identifies the rea-
son for the noncompliance of the en-
gines, describes the remedy, including 
a description of any quality control 
and/or quality assurance measures to 
be taken by the manufacturer to pre-
vent future occurrences of the problem, 
and states the date on which the rem-
edies will be implemented. 

(2) Demonstrate that the engine fam-
ily for which the certificate of con-
formity has been suspended does in fact 
comply with the regulations of this 
part by testing engines selected from 
normal production runs of that engine 
family. Such testing must comply with 
the provisions of this subpart. If the 
manufacturer elects to continue test-
ing individual engines after suspension 
of a certificate, the certificate is rein-
stated for any engine actually deter-
mined to be in conformance with the 
applicable standards or family emis-
sion limits through testing in accord-
ance with the applicable test proce-
dures, provided that the Administrator 
has not revoked the certificate pursu-
ant to paragraph (f) of this section. 

(i) Once the certificate has been re-
voked for an engine family, if the man-
ufacturer desires to continue introduc-
tion into commerce of a modified 
version of that family, the following 
actions must be taken before the Ad-

ministrator may issue a certificate for 
that modified family: 

(1) If the Administrator determines 
that the change(s) in engine design 
may have an effect on emission per-
formance deterioration, the Adminis-
trator shall notify the manufacturer, 
within five working days after receipt 
of the report in paragraph (h)(1) of this 
section, whether subsequent testing 
under this subpart will be sufficient to 
evaluate the change or changes or 
whether additional testing will be re-
quired; and 

(2) After implementing the change or 
changes intended to remedy the non-
conformity, the manufacturer must 
demonstrate that the modified engine 
family does in fact conform with the 
regulations of this part by testing en-
gines selected from normal production 
runs of that engine family. When both 
of these requirements are met, the Ad-
ministrator shall reissue the certifi-
cate or issue a new certificate, as the 
case may be, to include that family. If 
this subsequent testing reveals failing 
data the revocation remains in effect. 

(j) At any time subsequent to an ini-
tial suspension of a certificate of con-
formity for a test engine pursuant to 
paragraph (a) of this section, but not 
later than 30 days (or such other period 
as may be allowed by the Adminis-
trator) after notification of the Admin-
istrator’s decision to suspend or revoke 
a certificate of conformity in whole or 
in part pursuant to paragraph (b), (c), 
or (f) of this section, a manufacturer 
may request a hearing as to whether 
the tests have been properly conducted 
or any sampling methods have been 
properly applied. 

(k) Any suspension of a certificate of 
conformity under paragraphs (a),(b),(c) 
and (d) of this section: 

(1) Shall be made only after the man-
ufacturer concerned has been offered 
an opportunity for a hearing conducted 
in accordance with §§ 94.513, 94.514, and 
94.515; and 

(2) Need not apply to engines no 
longer in the possession of the manu-
facturer. 

(l) After the Administrator suspends 
or revokes a certificate of conformity 
pursuant to this section or voids a cer-
tificate of conformity under paragraph 
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§ 94.215, and prior to the commence-
ment of a hearing under § 94.513, if the 
manufacturer demonstrates to the Ad-
ministrator’s satisfaction that the de-
cision to suspend, revoke, or void the 
certificate was based on erroneous in-
formation, the Administrator shall re-
instate the certificate. 

(m) To permit a manufacturer to 
avoid storing non-test engines while 
conducting subsequent testing of the 
noncomplying family, a manufacturer 
may request that the Administrator 
conditionally reinstate the certificate 
for that family. The Administrator 
may reinstate the certificate subject to 
the following condition: the manufac-
turer must commit to recall all engines 
of that family produced from the time 
the certificate is conditionally rein-
stated if the family fails subsequent 
testing and must commit to remedy 
any nonconformity at no expense to 
the owner. 

§ 94.513 Request for public hearing. 

(a) If the manufacturer disagrees 
with the Administrator’s decision to 
suspend or revoke a certificate or dis-
putes the basis for an automatic sus-
pension pursuant to § 94.512(a), the 
manufacturer may request a public 
hearing. 

(b) The manufacturer’s request shall 
be filed with the Administrator not 
later than 30 days after the Adminis-
trator’s notification of his or her deci-
sion to suspend or revoke, unless other-
wise specified by the Administrator. 
The manufacturer shall simultaneously 
serve two copies of this request upon 
the Designated Officer and file two cop-
ies with the Hearing Clerk of the Agen-
cy. Failure of the manufacturer to re-
quest a hearing within the time pro-
vided constitutes a waiver of the right 
to a hearing. Subsequent to the expira-
tion of the period for requesting a hear-
ing as of right, the Administrator may, 
in his or her discretion and for good 
cause shown, grant the manufacturer a 
hearing to contest the suspension or 
revocation. 

(c) A manufacturer shall include in 
the request for a public hearing: 

(1) A statement as to which configu-
ration(s) within a family is to be the 
subject of the hearing; 

(2) A concise statement of the issues 
to be raised by the manufacturer at the 
hearing, except that in the case of the 
hearing requested under § 94.512(j), the 
hearing is restricted to the following 
issues: 

(i) Whether tests have been properly 
conducted (specifically, whether the 
tests were conducted in accordance 
with applicable regulations under this 
part and whether test equipment was 
properly calibrated and functioning); 

(ii) Whether there exists a basis for 
distinguishing engines produced at 
plants other than the one from which 
engines were selected for testing which 
would invalidate the Administrator’s 
decision under § 94.512(c)); 

(3) A statement specifying reasons 
why the manufacturer believes it will 
prevail on the merits of each of the 
issues raised; and 

(4) A summary of the evidence which 
supports the manufacturer’s position 
on each of the issues raised. 

(d) A copy of all requests for public 
hearings will be kept on file in the Of-
fice of the Hearing Clerk and will be 
made available to the public during 
Agency business hours. 

§ 94.514 Administrative procedures for 
public hearing. 

(a) The Presiding Officer shall be an 
Administrative Law Judge appointed 
pursuant to 5 U.S.C. 3105 (see also 5 
CFR part 930). 

(b) The Judicial Officer shall be an 
officer or employee of the Agency ap-
pointed as a Judicial Officer by the Ad-
ministrator, pursuant to this section, 
who shall meet the qualifications and 
perform functions as follows: 

(1) Qualifications. A Judicial Officer 
may be a permanent or temporary em-
ployee of the Agency who performs 
other duties for the Agency. The Judi-
cial Officer shall not be employed by 
the Office of Enforcement or have any 
connection with the preparation or 
presentation of evidence for a hearing 
held pursuant to this subpart. The Ju-
dicial Officer shall be a graduate of an 
accredited law school and a member in 
good standing of a recognized Bar Asso-
ciation of any state or the District of 
Columbia. 

(2) Functions. The Administrator may 
consult with the Judicial Officer or 
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